
STATE OF I{ET.I YORK

STATE TAX COI{I{ISSION

In the Matter of the Petitions
o f

Mil lbrook Enterpr ises, Inc.
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.,
H.D.H. Realty Corp. and Colonie Hi l l  f , td.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the  Years  1973,  7974 & 1975.

That deponent further says
herein aad that the address set
of the pet i t ioner.

sworn to before ne this
14th day of August,  1981.

AITIDAVIT OF I{AITI}IG

that the gaid addressee is the petitioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
cert i f ied mai l  upon Mil lbrook Enterpr ises, I tc. ,  one of tbe pet i t ioners in the
within proceeding, by enclosing a true copy theteof in a securely sealed
postpaid wrapper addressed as fol lows:

Ui l lbrook Enterpr ises, Inc.
7 Sul ly Dr.
Monsey, NY 11030

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and custody of
the United States Postal Service within the State of New York.



STAIE OF }TEW YORK
STATE TN( COMI{ISSION

In the Matter of the Petition
o f

Mil lbrook Enterpr ises, Inc.
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.,
H.D.H. Realty Corp. and Colonie Hi l l  Lrd.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years L973, 7974 & 1975.

ATT'IDAVIT OT UAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
certified mail upon Leonard Lichter the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

leonard Lichter
Spitzer & Feldman
745 Fifth Ave.
New Yorkn NY 10016

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioners herein and that the address set forth on said rdrapper is the
Iast known address of the representative of the petitioners/

Sworn to before ne this
14th day of August,  1981.



STATE OT NEW YORK

STATE TN( COU}IISSION

In the Matter of the Petition
o f

Mil lbrook Enterpr ises, Inc.
Clearview Concrete Products Corp.

Grand Pre-Stressed Corp.,
H.D.I{ .  Realty Corp. and Colonie f i iU Ltd.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax f,aw for
the Years 1973, 1974 & 1975.

That deponent further
herein and that the address
of the petitioner.

AITIDAVIT OF }IAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an eryloyee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
certified rnail upon Clearview Concrete Products Corp., one of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Clearview Concrete Products Corp.
600 01d Country Rd.
Garden City, NY 11530

and by depositing same enclosed in a postpaid properly addressed wrapper ih a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

says that the
set forth on

said addressee is the petit ioner
said wrapper is the last known address

Sworn to before me this
14th day of August,  1981.



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition
o f

Mi l lbrook Enterpr ises,  Inc. ,
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp. ,
H.D.H. Realty Corp. and Colonie Hil l ,  Ltd.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Fraachise Tax under Article 9-A of the Tax law
for  the Years 1973,  1974 & 1975.

AIT'IDAVIT OF }IAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 198L, he served the within notice of Decision by
certified mail upon Leonard Lichter the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid $rrapper addressed as fol lows:

Leonard Lichter
Spitzer & Feldman
745 Fifth Ave.
New York, NY L0A22

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioners hefein and that the address set forth on said wrapper is the^
last koown address of the representative of the petitioners_. / )

/
/

Sworn to before ne this
14th day of August,  1981.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
of

l l i l lbrook Enterprises, Inc.,
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.,
H. D. H. Realty Corp. and Colonie Ltd.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F/Y/E 9130/7s.

That deponent further says that the said addressee
herein and that the address set forth on said wrapper f-s
of the petit ioner. . :

Sworn to before me this
14th day of August,  1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
cert i f ied nai l  upon H. D. H. Realty Corp.,  one of the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

H.  D.  H.  Rea l ty  Corp .
c/o Kel ler & Steinmul ler
Att: Edward Steinrnuller - One Penn Plaza
New York, NY 10001

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of,fice or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AIFIDAVIT OF UAILING

is the petitioner
the last known address

..tt'1

.L.2.

2'



STATE OF NEW YORK
STATE TN( COMUISSION

In the Matter of the Petition
o f

Mi l lb rook  Enterpr ises ,  Inc . ,
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.,
H.D.H. Realty Corp. and Colonie Hi l I ,  f , td.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9-A of the Tax Law
for  the  Years  1973,  1974 & 1975.

AtrTIDAVIT OF I'AIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of Augupt, 1981, he served the within notice of Decision by
certified nail upon Leonard Lichter the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Leonard Lichter
Spitzer & Feldnan
745 Fif th Ave.
New York, NY rc022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioners herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitionerps.

Sworn to before me this
14th day of August,  1981.



STATE OF NEW YORK

STATE TAX CO}I}fiSSION

In the Matter of the Petition
o f

Mi l lb rook  Enterpr ises ,  Inc . ,
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.
H.D.H. Rea1ty Corp. and Colonie HiU Ltd.

f,or Redetermination of a Deficiency or a Revision
of a Determlnation or a Refund of Corporatiou
Franchise Tax under Article 9-A of the Tax Law for
the  Years  1973,  f974 & 1975.

AIT'IDAVIT OF }IAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat.ion and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
certified mail upon Colonie lli l l, Ltd., one of the petitioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
rerapper addressed as follows:

Co lon ie  H i l I ,  L td .
clo Clearview Concrete Products Corp.
600 01d Country Rd.
Garden City,  NY 11530

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exllusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent fufther says that the
herein and that the address set forth on
of the petitioner.

said addressee is the petitiooer
said wrapper is last known addres

Sworn to before me this
14th day of August,  1981.



STATE 0F I,IEW Y0RK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Mil lbrook Enterpr ises, Inc.,
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.,
H.D.H.  Rea l ty  Corp .  and Co lon ie  H i I I ,  L td .

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9-A of the Tax Law
for  the  Years  1973,  f974 & 1975.

AIT'IDAVIT OT MAII,INC

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
certified nail upon Leonard Lichter the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Leonard Lichter
Spitzer & Feldman
745 Fifth Ave.
New York, NY L0022

and by {epositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioners herein and that the address set forth on said r{rapper is the
last known address of the representative of the petition r s .

Sworn to before me this
14th day of August,  1981.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Mi l lbrook Enterpr ises,  Inc. ,
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.
H.D.H. Realty Corp. and Colonie Hil l  Lrd.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9-A of the Tax Law for
the Years 1973,  1974 & 1975.

That deponenL further says that
herein and that the address set forth
of the petit ioner.

State of l,Iew York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decisioa by
certified mail upon Grand Pre-Stressed Corp., one of the petitioners in the within
proceedinS, by enclosing a trui copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Grand Pre-Stressed Corp.
600 01d Country Rd.
Garden City,  NY 11530

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AIFIDAVIT OF I{AILING

is the petitioner
the last known address

the said
on said

addressee
wrapper is

Sworn to before ne this
14th day of August,  1981.

l.*-----'



STATE
STATE

OF NEW YORK
TN( COMI{ISSION

In the Matter of the Petition
o f

l{ i l lbrook Enterprises, Inc.,
Clearview Concrete Products Corp.,

Grand Pre-Stressed Corp.,
H.D.H.  Real ty  Corp.  and Colonie Hi l l ,  L td.

for Redetermination of, a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax uader Article 9-A of the Tax Law
for  the Years 1973,  1974 & f975.

AIT'IDAVIT OF I'IAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 14th day of August, 1981, he served the within notice of Decision by
cert.ified mail upon Leonard Lichter the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Leonard Lichter
Spitzer & Feldnan
745 Fifth Ave.
New York, NY 70022

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioners herein and that the address set forth on said nrapper ip the
last known address of the representative of the petitiyers.

Sworn to before me this
14th day of August, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

August 14, 1981

Mil lbrook Enterprises, Inc.
7 Sully Dr.
Monsey, NY 11030

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax taw, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comenced in the
Supreme Court of the State of New York, A1bany County, within 4 nonths fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York L2227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner I s Representative
Leonard Lichter
Spitzer & Feldman
745 Fifth Ave.
New York, NY 10016
Taxing Bureaur s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

Clearview Concrete Products Corp.
600 01d Country Rd.
Garden City,  NY 11530

Gentlemen:

Pl-ease take not. ice of the Decision of
herewith.

August L 4 ,  1 g g 1

the State Tax Comnission eaclosed

You have nold exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Ru1es, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Coumissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-5240

Very truly yours,

STATE TAX COMI.fiSSION

c c : Petit ionerr s Representative
Leonard Lichter
Spitzer & Feldman
745 Fifth Avenue
New York, NY L0022
Taxing Bureau's Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

August 14, 198f

H.  D.  H.  Real ty  Corp.
c/o Keller & Steinnuller
Att: Edward Steinnuller - One Penn Plaza
New York, NY 10001

Gentlemen:

P1ease tahe notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission caa only be instituted nnder
Article 78 of the Civil Practice f,aws and Rules, and nust be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordaace
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
A1bany, New York 12227
Phone /f (518) 457-624A

Very truly yours,

STATE TAX COUMISSIOI{

c c : Petitioner' s Representative
leonard lichter
Spitzer & Feldnan
745 Fifth Ave.
New York, NY L0022
Taxing Bureaurs Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

August 14r 1981

Grand Pre-Stressed Corp.
600 01d Country Rd.
Garden City, NY 11530

Gentlemen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comrissioner and Counsel
Albany, New York 12227
Phone l/ (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Leonard Lichter
Spitzer & Feldman
745 Fifth Ave.
New York, l[Y 70022
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

August 14, 1981

Colonie HiI l ,  Ltd.
c/o Clearview Concrete Prdducts Corp.
600 01d Country Rd.
Garden City, NY 11530

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the $tate Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be cornm64q.6 in the
Supreue Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
witb this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Connissioner and Counsel
Albany, New York 12227
Phone lf (s18) 457-6240

Very truly yours,

STATE TN( CO}IMISSION

Petitioner' s Representative
Leonard Lichter
Spitzer & Feldman
745 Fifth Ave.
New York, NY fiA22
Taxing Bureau' s Representative



STATE OT

STATE TN(

ilTEW YORK

CO}IMISSION

In the Matter of the Petitions

o f

uIttBRooK ENTERPRISES, INC.,
CI.EARVIEW CONCRETE PRODUCTS CORP DECISION

cRAltD PFE-STRnSSED CoRP.,
H.D.H. REAf,TY CORP. and COLONIE HIf,t LTD.:

for Redetermination of a Deficiency or :
for Refund of Corporation Franchise Tax
under Article 9-A of the Tax Law for the :
Years 1973,  1974 and 1975.

Petit ioners, Mil lbrook Enterprises, fnc., 7 Sully Drive, Monsey, New York

11030; Colonie Hil l ,  Ltd., c/o Clearview Concrete Products Corp., 500 01d

Country Road, Garden City, New York 11530; Grand Pre-Stressed Corp., 600 01d

Country Road, Garden City, New York 11530; II .D.H. Realty Corp. , c/o Keller &

Steinnuller, Attn: Edward Steinnuller, Oue Penn P1aza, New York, New York

10001 and Clearview Concrete Products, 500 01d Country Road, Garden City, New

York 11530, filed petitions for redetermination of a deficiency or for refund

of corporation franchise tax under Article 9-A of the Tax Law for the years

7973,1974 and 1975 ( I ' i le  Nos.  20191r  20L92,  20193,20194 and 20195,  respect ive ly) .

A fornal hearing was held before Herbert Carr, Ilearing 0fficer, at the

offices of the State Tax Comrnission, Two trlorld Trade Center, New York, New

York, on August 22, 1979 at. 9:45 A.M. and continued before Robert A. Couze,

Hearing 0fficer, on l,lovember 12, 1980 at 9:45 A.17. Petitioners appeared by

Spitzer & Felfuran, Esqs. ( l{ ichael J. I lassett, Esg., was of counsel August 22,

1979 and he and Leonard l ichter, Esq., were of counsel on Novenbet 12, 1980).

The Audit Division appeared on August 22, 1979 by Peter Crotty, Esq. and on
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November 12, 1980 by Ralph

counse l  on  bo th  da tes) .

-2-

J .  Vecchio,  Esq. (Abraham Schwartz,  Esg.,  was of

ISSTIE

I,lhether petitioners rrere properly denied an opportunity to file combined

franchise tax returns.

FII{DINGS OF FACT

1. By let ter of  January 3, 1974, Ira Palest in,  Esq. subnit ted a reguest

to file combined New York State franchise tax returns on behalf of ll i l lbrook

Enterpr ises, Inc. ("Mi l lbrook"),  Clearview Coocrete Pipe Corp. ( t 'Clearview"),

Java Enterpr ises, Inc. ("Java") and Colonie Hi l l  Ltd. ("Colonie l l i l l " )  for tbe

f iscal year ended Apri l  30, 1973. This request was supported by Memoranda of

August 9, 1974 and January 24, 7975, which expressly extended the request to

include the fil ing of a combined report by Grand Pre-Stressed Corp. ("Grand")

and IIDH Realty Corp. ("IDH") together with the corporations mentioned above

for the f iscal  year ended Apri l  30, 7974. 0n Apri l  2,  1.975, Mr. Palest in and

Mr. Steinnuller (a Certified Public Accountant whose firm had been retained by

all of the petitioners throughout the fiscal years in question) net with

Messrs. Vecchio, Henk and GaIe of the New York State Departnent of Taxation

and Finance (the rtDepartment") regarding the request to file combioed reports.

By letter dated JuIy 11, 1975, which apparently confirmed advice given orally

at an earl ier date, Mr. Vecchio conf irmed the Departmentrs decision to deny

permission to file combined reports, extended the time to file reports for the

f iscal years ended Apri l  30, 7973, 1974 and 1975 and advised Mr. Palest in

that, upon fil ing of the reports and receipt of Notice of Deficiency, a

petition for redeternination of a deficiency could be filed.
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2. A combined report was filed for Millbrook, Clearview, Java and

Colonie HiI l ,  for the f iscal  year ended Apri l  30, 1973 and for Grand and HDf,,

together with the foregoing corporations, for the fiscal years ended April 30,

1974 and 1975. The Department recomputed the tax due on an individual basis

and issued statements of audit adjustnent and notices of deficiency to each

corporation other than Java.

3. The periods of liability and amount of tax deficiency are asserted by

the Audit Division to be as follows:

(A)  Mi l lb rook  Enterpr ises ,  Inc . :

Period Ending
Period Ending
Period Ending

(B)  Co lon ie  H i l l ,  L td .

Period Ending
Period Ending
Period Ending

(C) Grand Pre-stressed Corp.

Period Ending

(D)  H.D.H.  Rea l ty  Corp .

Period Ending
Period Ending

Period Ending
Period Ending
Period Ending

4130/7s $34,848 .  00

4/30/73
4130/74
4/30/7s

4/30/73
4/3a/74
4/30/7s

4/30/74
4/30/7s

$1  , 762 .00
$3 ,045 .  00
$3 ,635  .  oo

$ 12 ,483 .  00
$24,724.00
i22 ,986.00

$687 .00
$467 .00

(E) Clearview Concrete Products Corp.

4 /30 /73  $60 ,54s .00
4 /30 /74  $58 ,319 .00
4 /30 /75  $40 ,169 .00

4. Tinely petitions for redetermination of the deficiencies were then

f i led on behalf  of  Mi l lbrook, Colonie Hi l l ,  Grand, H.D.H. and Clearview.

5. Mi l lbrook, for the f iscal  year ending Apri l  30, 1973, was 50 percent

oltned by Andrew Delillo and the other 50 percent by his wife, Angelina Delillo.

For the fiscal years ending April 30, 1974 and 1975, Millbrook was owned by
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Andrew, Angelina and their son Vincent. Andrew owned six shares; Angelina

owned six and one-third shares and Vincent owned one share.

6. For all of the years in issue herei-n, Millbrook exclusively owned

Java Enterpr ises, Inc.,  Clearview, Grand and H.D.H.1 Java, in turn, was the

exclusive or,rner of Colonie.

7. Mi l lbrook owned some real estate, however,  i t  pr inar i ly held stock in

the other petitioner corporations, herein, and in Javal otherwise it conducted

no other business.

8. Java did not conduct any business, whatsoever, except that it was a

holding company; i t  held pet i t ioner Colonie.

9. Clearview ldas a manufacturer of cotrcrete pipe, manholes, catch basins

and other concrete products. It also nanufactured some concrete products for

Grand.

10. Grand manufactured pre-stressed concrete products, i .e.  beams, etc.

11. Colonie was a complex consist ing of gol f  c lub, health club, cater ing

faci l i ty,  restaurant,  hotel  and motel .

12. H.D.H.,  for part  of  the years in issue, herein, owned the property

that Grand occupied, then the property was sold to Clearview.

13. The corporations at times loaned each other funds and co-mingled sone

administrat ive costs.

74. Clearview f inanced Coloniets l iquor l icense and operat ion and i ts

enployees also helped construct the Colonie complex.

15. The employees of both Clearview and Grand were nenbers of the same

employee union.
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CONCLUSIONS OF LAW

A. That sect ion 211.4 of the Tax Law in part  authorizes the Tar Conmission

in its discretion, to require or pernit a donestic parent corporation and its

wholly-owned domestic subsidiaries to nake a report on a combined basis.

B. That during the periods at issue, the State Tax Comission provided

(by regulation) that in determining whether the tax would be conputed on a

combined basis, it would consider various factors, including the following:

(1) Whether the corporations were engaged in the same or related
l ines of business I

(2) Whether any of the corporations were in substance merely
departments of a unitary business conducted by the entire
Sroup;

(3) hlhether the products of any of the corporations were sold to
or used by any of the other corporat ions;

(4) hlhether any of the corporations performed services for, or
loaned money to, or otherwise financed or assisted in the
operations of any of the other corporations;

(5) Whether there were other substantial intercompany transactions
among the constituent corporations.

( fo rmer  20  NYCRR 5.28(b) )

The essential eleurents of these factors have been carried over into the

current regulations which were effective for taxable years beginning on or

after January 1, 1976 and which provide, in pertinent part:

In deciding whether to permit or require combined reports, the
fol lowing two (2) broad factors must be met:

(1) The corporations are in substance parts of a unitary
business conducted by the entire group of corporations,
and

(2) There are substantial intercorporate transactions among
the corporat ions.

(20 NYCRR 6-2.3(a) (Enphasis suppl ied)
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The mandatory Ianguage of the current regulations takes cognizance of

those elements which the Tax Commission has consistently deemed to be the key

factors in determining whether conbination should be pernitted or required,

i.e., the unitary nature of the business conducted by the corporations, and

whether there were substantial intercorporate transactions anong the corpora-

t ions. (See: Petit ion of Annel l lolding Corp., et al. ,  State Tax Comission,

August 2, Lg73, Determination confirned, Annel Holding Corp. v. Procaccino, 77

Misc. 2d 886 (Sup. Ct. Albany County, 1974); Petition of N. K. Winston Corlrora-

t ion,  e t  a I . ,  State Tax Comniss ion,  August  21,  7974.)

Petitioners herein have not only failed to show that they were each

in substance, part of a unitary business, but have also failed to show that

there were substantial intercorporate transactions between them. Accordingly,

pernission to f i le on a combined basis vras properly denied.

C. That the notice of deficiency issued against Mil lbrook Enterprises,

Inc., Clearview Concrete Products Corp., and Colonie Hil l ,  Ltd. each, for the

years ending Apri l  30, L973, 1974 and 1975; H.D.H. Realty Corp. for the years

ending Apri l  30, 1974 and 1975 and Grand Pre-Stressed Corp. for the year

ending Apri l  30, 1975 are sustained and the petit ions are denied.

DATED: Albany, New York STATE TN( COT{MISSION

AilG 1 4 1981

a/4
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 14, 1981

Mil lbrook Enterpr ises, Inc.
7 Sul ly Dr.
Monsey, NY 11030

Gentlemen:

Please take not ice of the Decision of
herewith.

the State Tax Comission enclosed

You have now exhausted your right. of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Courmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conmenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the computbtion of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York L2227
Phone /l (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Petitioner' s Representative
Leonard Lichter
Spitzer & tr'eldnan
745 Fifth Ave.
New York, NY 10016
Taxing Bureaut s Representative
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STATS OT'NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitions

o f

MI[IBRooK ENTERPRTSES, rNC.,
Cf,EARVIEW COI{CREIE PRODUCTS CORP.,

GMI{D PRE-STRESSED CORP.,
H.D.II. REATTY CORP. and COLONIE HItt tTD.

for Redetermination of a Deficiency or
for Refund of Corporation Franchise Tax
under Article 9-A of the Tax Law for the
Years 1973,  1974 and 1975.

DECISION

Petit ioners, Mil lbrook Enterprises, Inc., 7 Sully Drive, l lonsey, New York

11030; Colonie Hil l ,  Ltd., c/o Clearview Concrete Products Corp., 600 01d

Country Road, Garden City, New York 11530; Grand Pre-Stressed Corp., 600 01d

Country Road, Garden City, New York 11530; H.D.II.  Realty Corp. , clo Keller &

steinnuller, Attn: Edward steinmuller, One Penn Plaza, New York, New York

10001 and Clearview Concrete Products, 600 01d Country Road, Garden City, New

York 11530, f i led petit ions for redetermination of a deficiency or for refund

of corporation fraqchise tax under Article 9-A of the Tax Law for the years

1973,  1974 and 1975 ( f i le  Nos.  20191,207921 20193,2AI94 and 20195,  respect ive ly) .

A formal hearing was held before llerbert Carr, Ilearing Officer, at the

offices of the State Tax Conmission, Two l,lorld Trade Center, New York, New

York, on August 22, 1979 at 9:45 A.M. and continued before Robert A. Couze,

Hearing Off icer, on November 12, 1980 at 9:45 A.M. Petit ioners appeared by

Spitzer & Feldstan, Esqs. (Michael J. Hassett, Esq., lras of counsel August 22,

1979 and he and Leonard Lichter, Esq., were of counsel on November 12, 1980).

The Audit Division appeared on August 22, 1979 by Peter Crotty, Esq. and on



November 12, 1980 by Ralph

corrnsel on both dates).

-2-

J .  Vecch io ,  Esq. (Abraham Schwartz,  Esq.,  was of

Whether petitioners

franchise tax returns.

were properly denied an opportunity to file combined

FINDINGS OF FACT

1. By let ter of  January 3, 1974, fra Palest in,  Esq. subnit ted a reguest

to file combined New York State franchise tax returns on behalf of Millbrook

Enterpr ises, Inc. (r tMi l lbrook"),  Clearview Concrete Pipe Corp. (rrClearview"),

Java Enterpr ises, Inc. ("Java") and Colonie Hi l I  t td.  ("Colonie Hi11") for the

fiscal year ended April 30, 1973. This request was supported by Memoranda of

August 9, 7974 and January 24, L975, which expressly extended the request to

include the fil ing of a combined report by Grand Pre-Stressed Corp. ("Grandrr)

and IIDH Realty Corp. ("lIIlH") together with the corporations mentioned above

for the f iscal  year ended Apri l  30, 7974. On Apri l  2,  1975, Mr. Palest in and

Mr. Steinnuller (a Certified Public Accountant whose firn had been retained by

all of the petitioners throughout the fiscal years in question) net with

Messrs. Vecchio, Henk and Gale of the New York State Department of Taxation

and Finance (the "Department") regarding the request to file combined reports.

By letter dated JuIy 11, 1975, which apparently confirned advice given orally

at an earl ier date, Mr. Vecchio conf irmed the Departmentrs decision to deny

permission to file combined reports, extended the time to file reports for the

f iscal years ended Apri l  30, 1973, 1974 anLd 1975 and advised Mr. Palest in

that,  upon f i l ing of the reports and receipt of  Not ice of Def ic iency, a

pet i t ion for redetenninat ion of a def ic iency could be f i led.
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2. A combined report was filed for Millbrook, Clearview, Java and

Colonie IIiIl, for the fiscal year ended April 30, 1973 and for Grand and HDH,

together with the foregoing corporations, for the fiscal years ended April 30,

1974 and 1975. The Department recomputed the tax due on an individual basis

and issued statements of audit adjustnent and notices of deficiency to each

corporation other than Java.

3. The periods of liability and amount of tax deficiency are asserted by

the Audit Division to be as follows:

(A)  Mi l lb rook  Enterpr ises ,  Inc . :

Period Ending
Period Ending
Period Ending

(B) Colonie Hi l I ,  Ltd.

Period Ending
Period Ending
Period Ending

(C) Grand Pre-stressed Corp.

Period Ending

(D)  H.D.H.  Rea1ty  Corp .

4/30 /7s $34,848.  oo

$687 .00
$467 . oo

$50,545 .00
$58,319 .  oo
$40 ,169 .00

4130/73
4/30/74
4/30/7s

4/30173
4/30/74
4/30/7s

$1  ,762 .00
$3 ,045 .  oo
$3 ,635 .  oo

$12 ,483 .00
$24,724.00
$22 ,986.00

Period Ending 4/3A/74
Period Ending 4/30/75

(E) Clearview Concrete Products Corp.

Period Ending 413A/73
Period Ending 4/30/74
Period Ending 4/30175

4. Timely petitions for redetermination of the deficiencies were then

f i led on behalf  of  Mi l lbrook, Colonie HiI l ,  Grand, H.D.I I .  and Clearview.

5. Mi l lbrook, for the f iscal  year ending Apri l  30, 7973, was 50 percent

owned by Andrew Delitlo and the other 50 percent by his wife, Angelina Delillo.

For the f iscal  years ending Apri l  30, 1974 and L975, Mi l lbrook was owned by
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Andrew, Angelina and their soa Vincent. Andrew owned six shares; Angelina

owned six and one-third shares and Vincent owned one share.

6. For aII of the years in issue herein, Mil lbrook exclusively owned

Java Enterprises, Inc., Clearview, Grand and H.D.H.; Java, in turn, was the

exclusive orflner of Colonie.

7. Mi l lbrook owned some real estate, however,  i t  pr imari ly held stock in

other pet i t ioner corporat ions, herein, and in Java; otherwise i t  conduct id

other business.

8. Java did not conduct any business, whatsoever, except that it lcas a

holding company; it held petitioner Colonie.

9. Clearview was a manufacturer of concrete pipe, nanholes, catch basins

and other concrete products. It also manufactured some concrete products for

Grand.

10. Grand manufactured pre-stressed concrete products, i .e.  beams, etc.

11. Colonie rdas a complex consist ing of gol f  c lub, health club, cater ing

faci l i ty,  restaurant,  hotel  and notel .

72. H.D.H.,  for part  of  the years in issue, herein, owned the property

that Grand occupied, then the property was sold to Clearview.

13. The corporations at times loaned each other funds and co-ningled sone

adninistrat ive costs.

74. Clearview f inanced Coloniers l iquor l icense and operat ion and i ts

enployees also helped construct the Colonie complex.

15. The employees of both Clearview and Grand vrere members of the same

employee union.
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CONCTUSIONS OF I.AT./

A. That sect ion 211.4 of the Tax Law in part  authorizes the Tax Comnission

in its discretion, to require or permit a domestic parent corporation and its

wholly-owned donestic subsidiaries to make a report on a combined basis.

B. That during the periods at issue, the State Tax Comission provided

(by regulation) that in determining whether the tax would be couputed on a

combined basis,  i t  would consider var ious factors, including the fol lowing:

(1) Whether the corporations were engaged in the same or related
l ines  o f  bus iness ;

(2) lltrether any of the corporations were in substance merely
departments of a unitary business conducted by the entire
group;

(3) Whether the products of any of the corporations were sold to
or used by any of the other corporationsl

(4) l.Jhether any of the corporations perforned serrrices for, or
loaned noney to, or otherwise financed or assisted in the
operations of any of the other corporations;

(5) Wtrether there were other substantial intercompany transactions
among the constituent corporations.

( former 20 NYCRR 5.28(b))

The essential elements of these factors have beea carried over into the

current regulations which were effective for taxable years beginning on or

after January 1, 1976 and which provide, in pert inent part :

In deciding whether to permit or require combined reports, the
fol lowing two (2) broad factors must be met:

(1) The corporat ions are in substance parts of a unitary
business conducted by the entire group of corporations,
and

(2) There are substantial intercorporate transactioos among
the corporations

(20 NYCRR 6-2.3(a) (Emphasis suppl ied)
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The mandatory language of the current regulations takes cognizance of

those elements which the Tax Commission has consistently deemed to be the key

factors in determining whether conbination should be permitted or reguired,

i .e. ,  the unitary nature of the busLness conducted by the corporat ions, and

whether there were substantial intercorporate transactions among the corpora-

t ions. (See: Pet i t ion of Annel Holding Corp.,  et  al . ,  State Tax Comission,

August 2, 1973, Determinat ion conf irmed, Annel Holding Corp. v.  Procaccino, 77

Misc. 2d 886 (Sup. Ct.  Albany County, L974);  Pet i t ion of N. K. t{ inston Co4rora-

t ion .  e t  a I . ,  S ta te  Tax  Conn iss ion ,  August  21 ,  1974. )

Petit.ioners herein have not only failed to show that they were each

in substance, part of a unitary business, but have also failed to show that

there were substantial intercorporate transactions between them. Accordingly,

pemrission to file on a combined basis leas properly denied.

C. That the not ice of def ic iency issued against Mi l lbrook Enterpr isesr

Inc.,  Clearview Concrete Products Corp.,  and Colonie Hi l l ,  Ltd. each, for the

years ending Aprl l  30, 1973, 1974 and 7975; H.D.H. Realty Corp. for the years

ending Apri l  30, 1974 and 1975 and Grand Pre-Stressed Corp. for the year

ending April 30, 1975 are sustained and the petitions are denied.

DATED: Albany, New York

AUG t 4 1981

TE TAX COMMISSION


